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RULES  AND  REGULATIONS 


Title  13 — Business  Credit  and  Assistance 

CHAPTER  III— ECONOMIC  DEVELOPMENT 

ADMINISTRATION,  DEPARTMENT  OF 

COMMERCE 

Grant  and  Loan  Program 

Pursuant  to  the  authority  vested  in  it 
by  section  701  of  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended  (hereafter  referred  to  as  the 
Act),  the  Economic  Development  Ad¬ 
ministration  (EDA)  hereby  amends  13 
CFR  Parts  301,  305,  and  309  for  the 
purpose  of  revising  regulations  which 
affect  the  Public  Works  Program.  These 
regulations  are  being  revised  to  reflect 
the  changes  made  to  the  Act  by  Pub.  L. 
94-487. 

Section  301.2  is  amended  by  adding  a 
definition  for  the  term  “community  de¬ 
velopment  corporation”  after  the  defi¬ 
nition  of  “Assistant  Secretary”.  The 
term  is  defined  to  implement  the  new 
authority  contained  in  section  101(c) 
of  the  Act  which  allows  the  Assistant 
Secretary  to  waive  or  reduce  the  non- 
Federal  share  of  the  cost  of  public  works 
Impact  projects  sponsored  by  such  enti¬ 
tles.  The  definition  of  “commimity  de¬ 
velopment  corporation”  encompasses 
two  types  of  bcxlies.  The  first  is  a  public 
organization  created  by  authority  of 
State  or  local  law  to  further  the  develop¬ 
ment  of  the  area;  in  order  to  qualify, 
such  an  organization  cannot  have  pow¬ 
ers  of  taxation.  The  second  is  a  private 
non-profit  organization  whose  purpose 
is  to  further  the  development  of  the  area. 

Section  305.5(b)  is  revised  and  ex¬ 
panded  to  reflect  the  several  amend¬ 
ments  made  to  section  101(c)  of  PWEDA. 
Paragraph  (1)  of  subsection  (b)  now  lists 
the  three  occasions  when  the  Assistant 
Secretary  is  empowered  to  reduce  or 
waive  the  non-Pederal  share  of  the  costs 
of  a  public  works  project,  and  the  spe¬ 
cific  circumstances  which  are  attendant 
to  each  of  these  occasions. 

Paragraph  (b)(1)  (i)  describes  the  au¬ 
thority  with  respect  to  projects  spon¬ 
sored  by  Indian  tribes  which  are  con¬ 
cerned  with  general  economic  develop¬ 
ment.  Here,  the  Assistant  Secretary  has 
discretion  to  waive  or  reduce  the  non- 
I^eral  share  of  the  project’s  cost. 

Paragraph  (b)(1)  (11)  concerns  public 
works  impact  projects  sponsor^  by 
States  or  political  subdivisions.  ITie  As¬ 
sistant  Secretary  must  waive  or  reduce 
the  non-Pederal  share  of  the  project’s 
cost  if  the  applicant  can  demonstrate 
that  it  has  exhausted  its  effective  taxing 
and  borrowing  capacity.  Exhaustion  of 
effective  taxing  and  borrowing  capacity 
is  not  defined  exclusively;  rather,  §  3Q5.5 
(b)  (1)  (ii)  (A)  states  that  it  can  be  dem¬ 
onstrated  “by  showing  legal  limitations 
on  debt  and  tax  assessments  and  rates, 
severe  financial  difficulties,  or  other  fac¬ 
tors”  preventing  the  applicant  from  rais¬ 
ing  the  required  non-Pederal  share.  This 
explanation  was  developed  from  sugges¬ 
tions  in  H.R.  Rep.  No.  94-1075,  94th 
Cong.,  2d  Sess.  (1976),  at  page  4. 

Paragraph  (b)  (1)  (ill)  outlines  the 
treatment  of  public  works  impact  proj¬ 
ects  sponsored  by  community  devel(g>- 
ment  corporations.  The  Assistant  Secre¬ 


tary  has  discretion  to  waive  or  reduce 
the  non-Pederal  share  of  the  project’s 
cost  if  the  applicant  can  demonstrate 
that  it  has  exhausted  its  effective  bor¬ 
rowing  capacity.  Because  of  Congres¬ 
sional  concern  noted  at  page  4  of  S.  Rep. 
No.  94-839,  94th  Cong.,  2d  Sess.  (1976) ,  a 
qualification  has  been  added  to  this  para¬ 
graph  limiting  use  of  this  authority  to 
situations  where  the  project  would  other¬ 
wise  be  lost  because  of  the  apphcant’s 
inability  to  provide  the  non-Pederal 
share.  Here  the  phrase  “exhaustion  of 
effective  borrowing  capacity”  is  ex¬ 
plained  in  similar  terms  to  those  describ¬ 
ing  “exhaustion  of  effective  taxing  and 
borrowing  'capacity”  in  paragraph  (b) 
(l)(ii). 

Paragraph  (3)  of  subsection  (b)  is  re¬ 
vised  by  the  addition  of  a  new  paragraph 
(iii)  in  the  list  of  maximum  grant  rates. 
This  new  paragraph  (iii)  describes  the 
100  percent  grants  for  projects  sponsored 
by  community  development  corporations. 
The  remaining  paragraphs  in  the  list  are 
renumbered  accordingly. 

Section  305.5(c)  (1)  is  deleted,  because 
of  the  new  section  107  of  PWEDA.  Sec¬ 
tion  305.5(c)  (1)  had  allowed  the  Assist¬ 
ant  Secretary,  under  certain  circum¬ 
stances,  to  increase  a  project’s  grant  rate 
if  the  project  was  experiencing  cost  over- 
nins.  Tills  authority  directly  conflicts 
with  section  107  which  states  that  while 
grants  may  be  made  for  projects  experi¬ 
encing  cost  overruns,  in  no  case  may  the 
grant  rate  exceed  that  provided  for  in 
the  original  grant. 

Section  305.6(a)  is  revised  by  correct¬ 
ing  its  reference  to  §  305.5(b)  (3)  to  re¬ 
flect  the  changes  made  to  that  section 
which  are  described  above. 

Part  305  is  revised  by  adding  a  new 
section  8  to  Implement  the  new  sectimi 
107  of  PWEDA.  Section  305.8  describes 
grants  to  aid  projects  experiencing  cost 
ovemms.  Tliese  grants  may  be  used  to 
supplement  the  amount  of  any  grant 
made  imder  title  I  subject  to  certfdn  con¬ 
ditions.  First,  the  percentage  of  the  Fed¬ 
eral  share  of  the  project’s  cost  may  not 
exceed  the  percentage  provided  for  in 
the  grant  agreement.  The  project  must 
be  not  yet  completed,  and  it  must  be  con¬ 
structed  according  to  its  (H’iglnal  de¬ 
signs  and  specificaticms.  The  cost  over¬ 
run  must  result  frmn  increases  in  con¬ 
struction  costs. 

Section  305.53  is  revoked  because  of 
the  deletion  of  sections  101(e)  and  201 
(d)  of  PWEDA.  Secti<m  305.53  had  pre¬ 
cluded  financial  assistance  to  public 
service  and  developmeit  facilities  which 
would  cMnpete  with  privately  owned  pub¬ 
lic  utilities. 

Section  309.4  is  revised  to  incorporate 
the  changes  made  to  section  704(e) .  New 
paragraphs  (a)  (2)  (il)  and  (b)  (2)  (il) 
describe  the  conditions  under  which 
electric  and  gas  facilities  can  qualify  for 
financial  assistance. 

First,  the  facility  must  be  Intended  to 
serve  an  industrial  park  or  an  industrial 
or  commercial  area  of  a  cmnmunity.  The 
area  which  the  project  will  serve  must 
have  lost  or  be  faced  with  a  loss  of  jobs 
due  to  the  actual  or  threatened  interrup¬ 
tion  or  CTUlailmMit  of  energy  supplies. 


or  it  must  be  able  to  create  new  jobs 
based  on  an  assured  supply  of  energy. 

Second,  the  Assistant  Secretary  must 
determine  that  financing  for  the  proj¬ 
ect  is  not  available  from  either  private 
sources  or  other  Federal  agencies  on 
terms  which  would  permit  the  accom¬ 
plishment  of  the  project.  Finally  the 
appropriate  Federal  or  State  regidatory 
body  must  determine  that  the  project 
wiU  not  compete  with  existing  public 
utilities  or,  if  it  would  compete,  that  ex¬ 
isting  public  utilities  cannot  meet  de¬ 
mands  for  energy. 

A  new  §  309.4(c)  establishes  an  an¬ 
nual  limit  of  seven  million  dollars  on 
the  amount  of  assistance  which  may  be 
grated  to  projects  Involving  energy  fa¬ 
cilities.  Also,  necessary  technical  and 
format  changes  have  been  made  where 
appropriate  in  §  309.4. 

In  that  the  matters  contained  herein 
relate  to  the  EDA  grant  and  loan  pro¬ 
gram,  the  relevant  provisions  of  the  Ad¬ 
ministrative  Procedure  Act  (5  U.S.C.  553) 
reqiaring  notice  of  the  proposed  rule- 
making,  opportunity  for  public  participa¬ 
tion,  and  delay  in  effective  date  are  in¬ 
applicable.  However,  in  accordance  with 
the  spirit  of  public  policy  set  forth  in  5 
U.S.C.  553,  interested  persons  may  sub¬ 
mit  written  comments  or  suggestions  re¬ 
garding  these  amendments  to  the  As¬ 
sistant  Secretary  for  Economic  Devel(^- 
ment,  U.S.  Department  of  Commerce, 
Room  7800B,  Washington,  D.C.  20230, 
on  or  before  February  28,  1977.  Until 
such  time  as  further  changes  are  made, 
these  amendments  shall  remain  in  effect 
thus  permitting  the  public  business  to 
proceed  more  expeditiously. 

Consideration  has  been  given  as  to 
whether  the  matters  set  forth  in  these 
regulations  constitute  a  major  proposal 
with  an  inflationary  impact  within  the 
meaning  of  OMB  Circular  No.  A-107 
and  the  interpretative  guidelines  issued 
by  the  Department  of  Commerce.  It  has 
been  determined  that  these  regulations 
do  not  constitute  action  requiring  an  in¬ 
flationary  impact  statement. 

In  consideration  of  the  foregoing,  13 
CFR  Chapter  HI  is  hereby  amended. 

PART  301— ESTABLISHMENT  AND 
ORGANIZATION 

1.  Section  301.2  is  amended  by  adding 
after  the  definition  of  “Assistant  Sec¬ 
retary”  the  following  new  definition: 

§  301.2  Definitions. 

•  •  *  •  • 

^‘Community  development  corpora¬ 
tion”  means  (i)  Any  piffilic  organl^tlon 
or  association  created  under  the  author¬ 
ity  of  State  or  local  law  to  further  the 
develomnent  of  the  area  but  which  has 
no  power  of  taxation;  and 

(il)  Any  private  nonprofit  organiza¬ 
tion  whose  purpose  is-  to  further  the  de- 
veloixnent  of  the  area. 

•  •  •  •  • 


PART  305— PUBLIC  WORKS  AND 
DEVELOPMENT  FACILITIES  PROGRAM 

1.  Section  305.5  Is  amended  as  fol¬ 
lows: 
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(a)  Paragraph  (b)  (1)  Is  revised  and 
new  subdivisions  (i),  (ii>,  and  (iil)  are 
added  to  it; 

(b)  Paragraph  (b)  (3)  is  amended  by 
adding  a  new  subdivision  (iil)  to  it  and 
renumbering  the  subsequent  pturagraphs 
accordingly; 

(c)  Paragraph  (c)  (1)  is  deleted  in  its 
entirety.  As  amended,  §  305.5(b)  (1)  and 
(b)  C3)  read  as  follows; 

§  305.5  Supplementary  grants. 

•  «  •  •  • 

(b)  In  determining  the  amount  of  any 
supplementary  grant  assistance  which 
would  raise  the  EDA  share  to  more  than 
50  percent  of  the  aggregate  cost  of  a 
project,  the  Assistant  Secretary  will  take 
into  consideration  the  following  factors: 

(1)  The  natxire  of  the  project  to  be 
Assisted* 

(1)  Projects  of  Indian  tribes  which 
are  concerned  with  general  economic  de¬ 
velopment  will  be  given  special  consid¬ 
eration,  and  the  Assistant  Secretary  may 
reduce  or  waive  the  non-Federal  share 
for  such  projects, 

(il)  In  the  case  of  projects  located  in 
redevelopment  areas  designated  under 
section  401(a)  (6)  of  the  Act  and  applied 
for  by  States  or  political  subdivisions 
thereof  which  ha.ve  demonstrated  ex¬ 
haustion  of  their  effective  taxing  and 
borrowing  capacity,  the  Assistant  Secre¬ 
tary  shall  reduce  or  waive  the  non-Fed¬ 
eral  share  for  such  projects, 

(A)  Exhaustion  of  effective  taxing  and 
borrowing  capacity  can  be  demonstrated 
by  showing  legal  limitatitms  on  debt  and 
tax  assessments  and  rates,  severe  finan¬ 
cial  difficulties  or  other  factors  which 
prevent  the  aiH>licant  from  obtaining  the 
fimds  necessary  for  the  non-Pederal 
share  of  the  project  costs. 

(ili)  In  the  case  of  projects  located  in 
redevelopment  areas  designated  imder 
section  401(a)  (6)  of  the  Act  and  applied 
for  by  community  development  corpora¬ 
tions  which  have  exhausted  their  effec¬ 
tive  borrowing  capacity,  the  Assistant 
Secretary  may  reduce  or  waive  the  non- 
Federal  share  for  such  projects. 

(A)  This  authority  will  be  used  when 
necessary  to  prevent  the  loss  of  a  project 
because  of  the  applicant’s  Inability  to 
provide  the  non-Federal  share. 

(B)  Exhaustion  of  effective  borrowing 
capacity  can  be  demonstrated  by  show¬ 
ing  legal  limitations  on  d^t,  or  practical 
limitations  on  increasing  debt,  severe 
financial  difficulties  or  other  factors 
which  prevent  the  applicant  from  bor¬ 
rowing  the  funds  necessary  for  the  non- 
Federal  share  of  the  project  costs. 

«  •  •  •  « 

(3)  *  •  • 

(iii)  Projects  located  in  redevelopment 
areas  designated  imder  section  401(a)  (6) 
of  the  Act  applied  for  by  community 
development  corporations  (as  defined  in 
13  CFR  301.2)  which  have  demonstrated 
they  have  exhausted  their  effective  bor¬ 


rowing  capacity _ 100 

•  •  •  •  • 

(c)  •  •  • 

(1)  [Deleted! 

•  •  •  •  « 


2.  Section  305.6  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  305.6  Ten  percent  bonus  supplemen¬ 
tal  grants. 

(a)  Subject  to  the  limitation  that  the 
maximum  Federal  share  for  any  project 
may  not  exceed  80  percent  of  the  aggre¬ 
gate  project  cost  or  100  percent  for  proj¬ 
ects  listed  in  §  305.5(b)(3)  (i),  (li),  and 
(iii),  the  Assistant  Secretary  may  in¬ 
crease  the  amount  of  grant  assistance 
for  projects  within  redevelopment  areas 
by  an  amount  not  to  exceed  10  percent  of 
the  aggregate  cost  of  any  such  project  if : 

•  •  *  •  • 

3.  Part  305  is  amended  by  adding  a 
new  S  305.8  to  read  as  follows: 

§  305.8  Grants  for  construction  cost  in¬ 
creases. 

(a)  For  the  purposes  of  this  section, 
“construction  cost  increases”  means 
those  costs  which  the  applicant  incurs 
or  will  incur  in  completing  the  project 
according  to  the  original  desigm  and 
specifications  beyond  the  project  costs 
set  forth  in  the  grant  agreement. 

(b)  Subject  to  the  limitation  that  the 
percentage  of  the  Federal  share  of  a 
project’s  cost  shall  not  exceed  that  per¬ 
centage  originally  provided  for  in  the 
grant  agreement,  the  Assistant  Secretary 
may  increase  the  amoimt  of  any  grant 
under  Title  I  of  the  Act  made  to  a  proj¬ 
ect  which  meets  the  following  conditions: 

(1)  The  project  is  being  or  will  be  con¬ 
structed  according  to  original  designs 
and  specifications; 

(2)  The  project’s  total  cost  has  in¬ 
creased  because  of  increases  in  costs 
based  on  the  original  designs  and  specifi¬ 
cations;  and 

(3)  The  project  has  incurred  construc¬ 
tion  cost  Increases  aft»  the  grant  was 
made  but  prior  to  completion  of  the 
project. 

(c)  The  amount  of  a  grant  made  under 
paragraph  (b)  of  this  section  may  be 
equal  to  an  amount  based  on  the  percent¬ 
age  increase  in  the  costs  referred  to  in 
paragraph  (b)  (2)  of  this  section,  as  de¬ 
termined  by  the  Assistant  Secretary. 

§  305.53  [Revoked] 

4.  Section  305.53  is  revoked  in  its  en¬ 
tirety. 


PART  309— GENERAL  REQUIREMENTS 
FOR  FINANCIAL  ASSISTANCE 

1.  Section  309.4  is  revised,  by  adding 
new  paragraphs  (a)  (2)  (11),  (b)(2)(ii) 
and  (c)  and  by  making  certain  technical 
and  format  changes,  to  read  as  follows: 

§  309.4  Electric  and  gas  facilities. 

(a)  Except  for  those  types  of  facilities 
listed  in  paragraph  (a)  (2)  of  this  sec¬ 
tion,  no  financial  assistance  authorized 
under  the  Act  will  be  used  to  finance  the 
cost  of  facilities  for  the  generation, 
transmission,  or  distribution  of  electrical 
energy,  regardless  of  whether  such  activ¬ 
ities  constitute  the  primary  or  secondary 
functicms  of  the  facility  which  is  to  re¬ 
ceive  financial  assistance  imder  the  Act, 
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and  regardless  of  whether  such  activities 
are  solely  for  on-site  consumption. 

*  •  •  *  • 

(2)  •  •  • 

(ii)  Local  facilities  serving  industrial 
parks  or  industrial  commercial  areas  of 
communities  which  have  lost  or  are 
threatened  with  a  loss  of  jobs  due  to  the 
interruption  or  curtailment,  or  threat 
thereof,  of  electrical  energy  supplies,  or 
which  could  create  new  jobs  through  an 
assured  supply  of  electrical  energy,  pro¬ 
vided  the  following  requirements  are  met. 

(A)  The  Assistant  Secretary  deter¬ 
mines  that  project  financing  is  not  avail¬ 
able  from  private  lenders  or  other  Fed¬ 
eral  agencies  on  terms  which,  in  the 
opinion  of  the  Assistant  Swretary, 
would  permit  completion  and  (H>eration 
of  the  project. 

(B)  The  Federal  or  State  regulatory 
body  regulating  such  energy  facility 
makes  one  of  the  following  determina¬ 
tions: 

(1)  The  facility  to  be  financed  would 
not  compete  with  existing  public  utilities 
providing  energy  to  the  public  at  rates 
or  charges  subject  to  control  by  the  reg¬ 
ulatory  body;  or 

(2)  The  facility  to  be  financed  would 
compete  with  existing  public  utilities,  but 
the  area  to  be  served  by  the  facility  needs 
increased  supplies  of  electrical  energy 
and  existing  public  utilities  are  not  able 
to  meet  this  demand  through  existing  fa¬ 
cilities  or  are  not  willing  to  meet  this 
demand  through  expansion. 

(iil)  An  internal  electrical  system  con¬ 
sisting  of  the  electrical  Installaticm  on 
the  consumer’s  side  of  the  distribution 
systCTi  metering  station,  providing  it 
meets  the  requirements  set  forth  below. 
The  internal  electrical  syston  may  in¬ 
clude  conductors,  conduits,  structmes, 
switch-gear,  transformers,  and  other  ap- 
piui^enances.  In  ordor  for  an  internal 
electrical  system  to  qualify  as  an  excep¬ 
tion,  it  must  meet  the  following  require¬ 
ments: 

(A)  Ownership  of  the  system  must  lie 
with  the  owners  of  the  facilities,  or  por¬ 
tion  thereof,  served  by  the  internal  elec¬ 
trical  system;  and 

(B)  Electricity  carried  by  the  internal 
electrical  system  may  not  be  resold. 

(iv)  Standby  electrical  generating 
equipment:  Provided: 

(A)  Such  equipment  is  neither  of  suffi¬ 
cient  capacity  to,  nor  intended  to,  pro¬ 
vide  electricity  for  the  regular  sustained 
operaticm  of  the  facility  which  is  to  re¬ 
ceive  financial  assistance  tmder  the  Act; 
and 

(B)  Significant  damage  or  harm  could 
result  from  an  electric  power  failure  in 
the  absence  of  such  standby  agreements. 

(b)  Except  for  those  types  of  facilities 
listed  in  paragraidi  (b)(2)  of  this  sec¬ 
tion,  no  financial  assistance  authorized 
imder  the  Act  will  be  used  to  finance  the 
cost  of  facilities  for  the  production  or 
transmission  of  gas  (natural,  manufac¬ 
tured  or  mixed),  regardless  of  whether 
such  activities  cmistitute  the  primary  or 
secondary  fimction  of  the  facility  which 
is  to  receive  financial  assistance  under 
the  Act,  and  regardless  of  whether  such 
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activities  are  solely  for  on-site  consiunp- 
tion. 

•  t  •  •  # 

.2)  *  •  • 

(ii)  Local  facilities  serving  industrial 
parks  or  industrial  or  commercial  areas 
of  communities  which  have  lost  or  are 
threatened  with  a  loss  of  jobs  due  to  the 
Interruption  or  ciuiailment,  or  threat 
thereof,  of  gas  energy  supplies  or  which 
could  create  new  jobs  through  an  assured 
supply  of  gas  energy:  Provided.  The  fol¬ 
lowing  requirements  are  met. 

(A)  nre  Assistant  Secretary  deter¬ 
mines  that  project  financing  is  not  avail¬ 
able  from  private  lenders  or  other  Fed¬ 
eral  agencies  on  terms  which,  in  the 
opinion  of  the  Assistant  Secretary,  would 
permit  completion  and  operation  of  the 
project. 

(B)  The  Federal  or  State  regulatory 
body  regulating  such  energy  facility 


makes  one  of  the  following  determina¬ 
tions: 

(1)  The  facility  to  be  financed  would 
not  compete  with  existing  public  utilities 
providing  energy  to  the  public  at  rates 
or  charges  subject  to  control  by  the  reg¬ 
ulatory  body;  or 

(2)  1110  facility  to  be  financed  wotild 
compete  with  existing  public  utilities,  but 
the  area  to  be  served  by  the  facility 
needs  increased  supplies  of  gas  energy 
and  existing  public  utilities  are  not  able 
to  meet  this  demand  through  existing 
facilities  or  are  not  willing  to  meet  this 
demand  through  expansion. 

(ill)  Facilities  for  the  distribution  of 
gas  as  described  in  paragraph  (b)n)  of 
this  section. 

(c)  Not  more  than  seven  million  dol¬ 
lars  a  year  shall  be  expended  for  projects 
described  in  paragraphs  (a)  (2)  and  (b) 
(2)  of  this  section. 
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(Pub.  L.  94-487,  90  Stat.  2331  (42  U.S.C.  3121 
et  seq.) ;  sec.  701,  Pub.  L.  89-136,  79  Stat.  570 
(42  UJ3.C.  3211);  Department  of  Ccnnmerce 
Organization  Order  10-4,  40  FR  66702.) 

'Effective  date:  This  amendment  be¬ 
comes  effective  on  January  28, 1977. 

Note. — The  Economic  Development  Admin¬ 
istration  has  determined  that  this  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Inflation  Impact  State¬ 
ment  under  Executive  Order  11821  and  OMB 
Circular  A-107. 

Dated:  January  21,  1977. 

John  IV.  Eden, 
Assistant  Secretary 
for  Economic  Development. 
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